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NLRB RULES THAT VIDEO HEARINGS IN REPRESENTATION CASES 

INVOLVING WITNESSES WILL BE PERMITTED WHERE A PARTY CAN SHOW 
GOOD CAUSE BASED ON COMPELLING CIRCUMSTANCES 

 

 In Morrison Healthcare, 369 NLRB No. 76 (May 11, 2020), the Board determined that a 

Regional Director erred in ordering that a representation hearing involving witness testimony be 

held telephonically, and held that upon a showing of good cause based on compelling 

circumstances such a hearing could be held via videoconference.  

The Union filed a petition to represent a unit of employees at the employer’s hospital on 

March 11, 2020.  While the Regional Director originally scheduled a preelection hearing for March 

9, 2020, on March 17, 2020, the Regional Director postponed the hearing indefinitely in light of 

the COVID-19 pandemic.  On April 22, 2020, the Regional Director set the matter for hearing on 

April 30, 2020, stating that the hearing would be held telephonically.  Thereafter, the employer 

filed a request for review with the Board and the Board, on April 30, 2020, issued an order staying 

the hearing. 

In reviewing the Regional Director’s decision to order that the hearing be held 

telephonically, the Board noted that while Section 102.35(c) of the Board’s rules and regulations 

permitted the taking of video testimony in unfair labor practice hearings upon a showing of good 

cause based on compelling circumstances, no such similar rule existed in the context of 

representation hearings.  Finding no reason to adopt a more restrictive approach in representation 

cases, the Board held that videoconference hearings involving witness testimony will be allowed 

in such cases “on a showing of good cause based on compelling circumstances, and under 

appropriate safeguards.” In reaching this decision, the Board did not close the door to telephonic 

hearings in R-cases. It held that telephonic conferences will be permitted only where compelling 

circumstances exist and no witness testimony is involved.  

The Board noted that its prior use of videoconferencing software for witness testimony in 

the ULP context satisfied the concerns articulated by the Board in Westside Painting, Inc., 328 

NLRB 796 (1999).  In Westside, the Board declined to permit the use of a telephonic hearing in 

the ULP setting on the ground that such hearings created several due process and procedural 

concerns by impairing a judge’s ability to observe witnesses and make credibility determinations.  
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The Morrison Board stated that while credibility determinations are not made in preelection 

hearings, the potential impairment of cross-examination or the inability to detect whether 

testimony is being guided by documents or coached by another individual, remains salient in 

telephonic hearings. Thus, the Board concluded that the Regional Director erred in ordering a 

telephonic hearing.  
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