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NLRB GENERAL COUNSEL ISSUES MEMO ON BARGAINING DUTIES IN 
EMERGENCIES 

 
On March 27, 2020, the NLRB’s General Counsel, Peter Robb, issued a memorandum 

(“Memorandum GC 20-04”) providing what GC Robb described as “case summaries” dealing with 

parties’ duty to bargain under the National Labor Relations Act (“NLRA”) during emergency 

situations. The memo was intended to provide guidance for employers and unions in light of the 

public health emergency caused by the coronavirus pandemic.  

 

The memo first discusses cases dealing with the duty to bargain in public emergency 

situations. The cases cited note that an employer may be exempt from the duty to bargain during 

public emergencies where “economic exigencies compel prompt action.” This exception is limited 

to “extraordinary events which are an unforeseen occurrence, having a major economic effect 

requiring the company to take immediate action,” including evacuations from hurricanes, 

bankruptcy immediately following the September 11th attacks, and travel bans during severe ice 

storms. The GC memo then discusses cases dealing with emergency situations particular to an 

individual employer, such as a lack of financial credit or a shortage of materials. That second group 

of cases suggest that where an “emergency” only exists for a single employer, it will be more 

difficult for the employer to show that the extraordinary circumstances were unforeseen, and in 

any event employers will still need to bargain over the effects of unilateral decisions such as plant 

closures.  

 

While GC Robb does not take a direct position on what impact COVID-19 has on 

employers’ duty to bargain, this memo is likely meant to give employers support if they decide to 

act unilaterally during the current pandemic. Unions should push back against any claims that the 

duty to bargain is suspended indefinitely during this public health crisis and should demand to 

bargain over any and all changes resulting from COVID-19, as well as the effects of any 

managerial decisions. Although the pandemic has put financial strain on many industries, unions 

and employers can still accomplish a great deal through bargaining that will help both workers and 

companies to weather these unprecedented times, and the statutory duty to bargain should not be 

sacrificed in the interest of employer convenience.  
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