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U.S. Department of Labor Halts Pursuit of Liquidated Damages in Wage & Hour 
Settlements 

 

 Previously, we wrote about a Trump Administration Executive Order that authorizes 

administrative agencies to rescind, modify, waive, or provide exemptions from regulations in the 

name of promoting economic recovery in the wake of the COVID-19 pandemic. That release may 

be found here. 

 

 Now, in furtherance of the Executive Order, the Department of Labor’s Wage and Hour 

Division (WHD) has stated that in nearly all circumstances, they will not pursue liquidated 

damages as part of settlement agreements when the Department brings suits against employers 

who commit minimum wage and overtime violations. Under the Fair Labor Standards Act (FLSA), 

which among other things sets the federal minimum wage and overtime pay requirements, 

employers could be liable for liquidated damages of up to twice the amount owed to their 

employees for violations of the law. The longstanding purpose of the liquidated damages provision 

is to disincentivize employers from stealing employee wages. The possibility of obtaining 

liquidated damages against employers who stiff their employees serves as a powerful negotiating 

tool during settlement negotiations.  

 

 Under the WHD’s new policy, starting July 1, 2020, the Secretary will no longer pursue 

liquidated damages as part of pre-lawsuit settlement negotiations, thus depriving the Secretary of 

that leverage when litigation is brought on behalf of stiffed employees. The Department instructed 

its offices across the country not to pursue liquidated damages if only one of the following criteria 

is met: (1) There is no clear evidence that the employer acted willfully or in bad faith; (2) the 

employer has no history of FLSA violations; (3) there is a dispute over an unsettled legal question; 

(4) the mater involves individual coverage only; (5) the matter involves exemptions from FLSA, 

such as whether the employee may be exempt as an administrative, executive, or professional 

employee; and (6) the matter involves state and local government agencies or non-profit 

organizations. In addition, even if none of the criteria applies, the WHD must then, under the new 

rule, obtain final approval from the WHD Administrator and the Solicitor of Labor. These 

requirements establish requirements so practically insurmountable that few in the Department 

would be willing or able to seek to overcome them in order to pursue liquidated damages in 

settlement discussions.  

 

 The effort to reverse course from the Obama Administration’s pursuit of liquidated 

damages in settlement discussions for FLSA violations comes after years of lobbying by business 

groups who failed to have the policy reversed by the Trump Administration’s previous Secretary 

of Labor, Alexander Acosta. With Eugene Scalia at the helm of the Department, business groups 

were able to succeed in having the Trump Administration reverse course.  

 

https://9392cebe-dc72-45e8-a738-87cbe5b83fae.filesusr.com/ugd/b38626_2d433f38b6df423a95c080d7dc845f41.pdf
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 Though the Department of Labor insists that the change of policy is to foster economic 

recovery from the COVID-19 pandemic, the real effect of the policy is to help let employers off 

the hook for wage theft. Employers who settle with the Department for wage and hour violations 

will likely not be required to pay more than what is owed to their employees because of the absence 

of liquidated damages. Therefore, their incentive to violate the law rises while the consequences 

for violating the law diminish.  

 

 Employees are encouraged to retain private counsel to pursue stolen wages, as the 

Department of Labor can no longer effectively pursue justice on their behalf. Liquidated damages 

against employer violators are essential to leveraging a meaningful settlement from employers, 

and for discouraging employers from violating the law in the first place. Employees who have 

been included in Department of Labor settlements would be well served to contact Asher, Gittler, 

& D’Alba, Ltd. to determine whether there are remaining entitlements to unrecovered damages.  
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