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NLRB Reverses Rule on Bargaining With Unions Over Discipline Before Contract Is Ratified 
 
 On June 23, 2020, the National Labor Relations Board continued its march of eroding protections for labor 
unions and employees and released its decision in 800 River Road Operating Company, LLC and 1199 SEIU, 
United Healthcare Workers East. In this board decision, the employer disciplined four employees in accordance 
with the employer’s written disciplinary policy, including terminating one of the four. The employees within the 
bargaining unit had previously certified a union as their bargaining representative, but the nascent bargaining unit 
had not yet ratified a collective bargaining agreement with the employer, of which discipline is, of course, a 
mandatory subject.  
 

Under the Board’s 2016 decision in Total Security Management Illinois 1, LLC, an employer has a duty 
to bargain, with limited exceptions, over the imposition of serious discipline with the union when a union has 
been certified but no bargaining agreement has yet been ratified, and the employer commits an unfair labor 
practice should they refuse. The union in this decision therefore filed an unfair labor practice because the employer 
refused to bargain over the four members’ discipline.  
 
 The administrative law judge, bound by the Total Security decision, found in favor of the union and that 
the employer committed an unfair labor practice. On review by the Board, the administrative law judge’s decision 
was reversed, and the Board reinstated the standard prior to Total Security, in that employers have no duty to 
bargain with unions over discipline prior to the ratification of a collective bargaining agreement between the 
parties.  
 
 The Board criticized Total Security for, among other reasons, its diversion from longstanding Board 
precedent and for being too expansive in its interpretation of the U.S. Supreme Court’s landmark ruling in Katz 
v. NLRB, in which the Court held that parties have a duty to bargain in good faith to impasse before the employer 
may impose unilateral terms and conditions of employment. But as the Board noted in Total Security, the 
imposition of serious discipline, such as a termination or suspension, materially alters the terms and conditions 
of employment for those employees, and under Katz, employers must bargain to impasse before doing so 
unilaterally. 
 

The Board’s decision applies retroactively to all cases in whatever stage. Labor unions negotiating the 
first contract for a new bargaining unit should take note of this Board decision and understand the new limits on 
their right to bargain over discipline. 
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