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NLRB ISSUES GUIDANCE ON WHEN UNION ELECTIONS DURING  
COVID-19 PANDEMIC SHOULD BE CONDUCTED BY MAIL BALLOT 

 
On November 9, 2020, the NLRB issued a decision in a case titled Aspirus Keweenaw, in which the 

Board provided guidance to NLRB Regional Directors who must decide whether to order mail-ballot elections 

or allow for manual, in-person elections during the ongoing COVID-19 pandemic. The Board stated that there is 

a presumption in favor of manual ballots, then identified five specific sets of circumstances, plus a sixth “catch-

all” factor, which would justify a Regional Director ordering a mail ballot. The circumstances supporting a 

mail-ballot election are as follows:  

1. The NLRB office conducting the election is operating is operating under “mandatory 
telework” status. Many regional offices are allowing telework on a “permissive” basis, but this 
category only applies when telework in “mandatory,” such as when an office is required to close 
because of a positive test in the office. 
 

2. Either the 14-day trend in new, confirmed COVID-19 cases in the county where the facility 
is located is increasing, or the 14-day testing positivity rate in that county is at 5 percent or 
higher. Presently, these numbers are increasing at the state level across the entire U.S., but the 
NLRB focuses on a county-specific analysis.  

 
3. The in-person election cannot be conducted without violating mandatory state or local 

health orders limiting the size of gatherings. This also only applies to “mandatory” limitations, 
so it cannot be based on recommendations or guidance from the CDC or similar organizations. 
Limitations ordered by the State of Illinois and the City of Chicago would likely qualify here.  

 

4. The employer will not commit to complying with the NLRB’s GC Memo 20-10 protocols. 
GC Memo 20-10, issued by the Board’s General Counsel in July 2020, provided suggested 
protocols for conducting safe, in-person elections.  

 

5. There is a current COVID-19 outbreak at the facility, or the employer refuses to disclose 
and certify its current status. If an employer is pushing for an in-person election, it must 
certify, by affidavit, the number of people in the facility who have tested positive for COVID-19 
in the past 14 days, as well as people who are experiencing symptoms, have had contact with a 
positive case, or are awaiting their test results. If the employer will not do so, then a mail ballot 
should be ordered. 

 

6. When there are “other similarly compelling considerations.” This final, catch-all provision 
simply provides that the above list is not exclusive.  
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The NLRB’s majority decision in this case was joined by the three Republican members of the Board. 

Lauren McFerran, the sole Democratic member of the Board, wrote a separate, concurring opinion. Member 

McFerran joined in the result of the majority’s decision, but said that the decision did not go far enough. She 

argued that during a health crisis of this magnitude, there should be a presumption that mail-ballot voting is the 

default. She also suggested that the NLRB should consider alternative methods of voting, including mail, 

telephone, and electronic voting, on a permanent basis moving forward.  
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