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F-BOMBS NO LONGER ALLOWED DURING UNION NEGOTIATIONS OR 

GRIEVANCE MEETINGS  

  

 In another employer-friendly and extremely anti-worker decision, the National Labor Relations 

Board (NLRB) made it easier for employers to fire or otherwise discipline employees accused by their 

employers of engaging in “abusive” or “offensive” speech or conduct during the exercise of their Section 

7 rights, e.g., grievance handling, complaining about working conditions, negotiations or picket line 

activity.  General Motors LLC and Charles Robinson (Cases 14–CA–197985 and 14–CA–208242). 

Charles Robinson is a GM employee and union representative for workers on the Kansas City automotive 

assembly line. In a labor-management meeting to discuss overtime during cross training, Robinson told a 

manager “I don’t give a fuck about your cross training” and invited the manager to “stick your cross 

training up your fucking ass.” GM suspended Robinson for three days. In another labor-management 

meeting several weeks later, a manager told Robinson he was talking too loud. Robinson lowered his 

voice and mimicked in a slave-caricature voice, “Yes sir Master Anthony.” GM suspended Robinson for 

two weeks.  

 

In determining GM’s discipline did not violate Robinson’s Section 7 rights, the Board reversed 

the analytical frameworks of several previous cases that separately considered employee speech and 

conduct in the context of union activity during union meetings with management, the picket line, social 

media posts, and meetings between employees in the workplace. In its decision, the Board resurrected the 

40-year old Wright Line standard and announced it would be used for all those different types of cases. 

The Board made this most unwelcomed change under the guise of employers  maintaining order and a 

responsibility to police harassment in the workplace.  However, under previous Board cases, employers 

were able to maintain order while also permitting employees and union representatives a right to 

collective expression.  

   

The previous Board cases recognized that, in the modern workplace, employees needed some 

leeway to use “rough” speech made during the course of exercising their union rights, otherwise those 

rights would be rendered meaningless. If there was a causal connection between employee speech or 

conduct and the exercise of union activity, then the conduct or speech was protected activity unless, on 

balance and considering the totality of the circumstances, it rose to such an abusive level as to lose 

Section 7 protection. Those previous cases also differentiated between speech in the workplace, on the 

picket line, and made using social media. 

 

 Under the new standard, an employee will have to prove that his union activity was a motivating 

factor in the employer’s discipline. The burden then shifts to the employer to demonstrate that it would 

have disciplined even in the absence of the union activity. By reversing the previous cases and reinstating 

the Wright Line standard for all circumstances, the Board now weakens employee Section 7 rights and 

gives more leeway to employers to discipline and terminate employees. Employers may now be able to 

discipline employees for comments and conduct that violates “respectability” or anti-harassment rules, 

even if the conduct is related to addressing wages, hours and conditions of work. 

 

Consequently, an employer now can more easily discipline a union leader who swears or is 

aggressive while advocating for member rights during a negotiations meeting; or a member who uses 
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“rough” language on the picket line; or even an employee who makes combative or confrontational 

comments on social media, even if off-duty. All the employer now has to do is demonstrate that it would 

have disciplined for similar “abusive” speech or conduct unrelated to union activity, and the Board will 

find no Section 7 violation. In essence, the Board has weaponized the language of anti-harassment, anti-

discrimination and conduct policies making it easier for employers to use against union officers and 

members. We believe this is a major shift against employee rights. 

 

Union leaders and members should be cautioned regarding this new standard, especially in light 

of union employee participation in social justice protests. For more information on the practical effects of 

this Board decision or counsel on a specific discipline case, please contact your Asher, Gittler & D’Alba 

attorney for advice. 
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