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MANDATORY ARBITRATION CLAUSE RESTRICTING  

BOARD ACCESS AND EMPLOYEE DISCUSSION VIOLATES NLRA  

 

Dish Network, LCC 370 NLRB No. 97 

 

In a remand from the Fifth Circuit Court of Appeals, the National Labor Relations Board (Board) found 

that the employer’s mandatory arbitration agreement violated Section 8(a)(1) of the National Labor Relations Act 

by restricting employees’ rights to file charges at the Board and requiring that settlements be kept confidential. 

The case may provide interesting insight into where the Board may rule on these issues in the future. 

In this case, the Company maintained a mandatory arbitration agreement that provided, all claims, 

controversies or disputes between the employer and employees “arising out of and/or in any way related to 

Employee’s application for employment, employment and/or termination of employment…shall be resolved by 

arbitration.” The Board found that this arbitration clause was overly broad under Boeing, because it made the 

arbitration the exclusive forum for resolving employment related disputes, including those that may fall under the 

Board’s jurisdiction.  

The arbitration clause also provided that arbitration proceedings, including hearings, discovery, 

settlements and awards, be kept confidential. Under the Supreme Court decision in Epic Systems v. Lewis, 

workplace arbitration agreements are enforceable. 584 U.S. ___ (2018). However, the contours of those 

agreements are still a matter of contention between employers and employees. While the three-member panel 

agreed that settlement agreements could not be kept confidential, two members found the confidentiality 

requirements for hearings, discovery and awards to be legal under California Commerce Club. Inc., 369 NLRB 

No. 106 (2020).  



Chairwoman McFerran, currently the only Democratic member of the Board, dissented and argued that 

the entire confidentiality agreement was a violation of the Act because it interferes with employees’ rights to 

discuss their terms and conditions of employment and interferes with access to the Board. Chairwoman McFerran 

also argued that California Commerce Club, Inc., was wrongly decided as in improper and expansive reading of 

Epic System. Chairwoman McFerran’s dissent may be an earlier indicator of how a Biden Administration Board 

may seek to limit the scope of employee arbitration agreements once the new appointees have been confirmed.  
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