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POLICE OFFICERS’ MEMO WARNING OF WORKPLACE SAFETY  

CONCERNS NOT PROTECTED SPEECH UNDER FIRST AMENDMENT  

 

Two Florida police officers were not engaged in speech protected by the First Amendment when they 

wrote a memo warning department employees about mold and asbestos exposure, according to a decision from 

the Eleventh Circuit Court of Appeals issued on May 5, 2021. After a fire caused damage to a police department 

building, one officer (a deputy chief) raised concerns about mold and asbestos in the building to the city manager 

and asked that employees be tested. The officer alleged that the city manager tried to keep these health concerns 

under wraps and refused his request for employee testing, so he and another officer (the captain of professional 

compliance) prepared a “mold memo” that was sent to the entire department, raising these health and safety 

concerns. The officers then arranged for another officer to sneak into the building and remove drywall samples 

to be tested for mold. The city manager was furious, threatening discipline and launching a criminal investigation 

that eventually forced the two officers to resign.  

The officers brought First Amendment retaliation and whistleblower claims against the city and the city 

manager. In its decision, the court noted that speech, including written speech, is only protected by the First 

Amendment if it is about a “matter of public concern,” and only if the person spoke as a private citizen, rather 

than in their official capacity as a public employee. The court held that the “mold memo” was not protected 

speech, because it was work-related and thus not a matter of public concern. Because the memo was written on 

department letterhead, was not made public, was intended to protect the safety of city workers, and fell generally 

under some of the job duties of the two officers, the court concluded that the officers were not speaking as private 

citizens, so their speech was removed from any protection under the First Amendment.  



This decision follows a troubling line of cases that have effectively stripped public employees of any First 

Amendment protection where the issues being discussed have anything to do with their job. If a non-public 

employee had written a letter warning others of potential mold and asbestos contamination, that would almost 

certainly involve a “matter of public concern,” and the writer would be protected from any government retaliation. 

But in the context of police, firefighters, and other public employees, First Amendment protections are largely 

non-existent.  

Because courts have done away with many First Amendment protections for public employees, it is 

important that public employees and their labor unions rely on labor law protections to address this type of 

retaliation. The National Labor Relations Act and its state counterparts, including the Illinois Public Labor 

Relations Act, protect workers’ rights to engage in protected concerted activity to improve their working 

conditions – including specifically communicating about workplace safety and employee health concerns.   
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